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I. IntroductiOD

1. SectionlO(a) of the Cable Television Consumer Protection
and Campetition Act of 1992 ("1992 Cable Act"), Pub.L. No. 102
385, per.mits cable operators to enforce voluntarily a written and
published policy of prohibiting indecent programming on commercial
leased access ehanne1s on their syst.... ' Section 10(b) of the Act
requires the Commission to adopt regulations that are designed to
restrict access of children to indecent programming on leased
access channels (that is not voluntarily prohibited under section
10(a» by requiring cable operators to place indecent leased access
programming, as identified by program providers, on a "blocked"
leased access channel. On November 5, 1992, the Commission adopted
a Notice of Proposed Rule Making in this proceeding, 7 FCC Red 7709
(1992), seeking comment on implementation of section 10 (b) and
related matters. This Report and Order adopts rules and
regulations that implement section 10(b) of the Act and clarifies
other aspects of section 10 related thereto. 2

Section 10(a) is self-effectuating and became effective
Decembe;o .4,::l9~2.•,_ ,.. ,

The Notice also' requested comment on regulations to
implement Section 10(c) of the Act, relating to cable operator
imposed restrictions on obscene and other types of program
materials on the public, educational, and governmental access
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2. In the following paragraphs, we discuss the major issues
raised by the comments and our conclusions with respect to those
issues. 3 Before turning to specifics relating to the statute's
implementation, we shall first address the general comments
directed to the constitutionality of section 10 and to the adequacy
of our Notice under the requirements of the Administrative
Procedure Act,S U.S.C. SSS3.

channels. We shall adopt regulations that implement section 10(c)
in a subsequen't R.eport and Order.

3 We received comments, informal comments, reply comments,
and informal reply. comments. Those comments or reply comments
filed after the prescribed deadlines shall be treated as informal
comments. ~ A list of all the commenters in this proceeding is
provided in. Appendix A.

4 As described in section 624 (d) (2) of the Communications
Act, a "lockbox" or parental key is a device that enables
subscribers to prevent viewing of particular cable services within
their homes during periods selected by them.

5 Alliance also challenges the constitutionality of section
10(c) of the Act because, inter alia, it allows cable operators,
if they choose, to ban programming containing sexually explicit
materials and materials soliciting or promoting unlawful conduct
even though such materials are protected non-obscene materials and
even though they may not be indecent. As noted above, matters
directly pertaining to section 10Cc) shall be addressed at a later
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4. Many access organizations filed comments in support of
Alliance's comments, although these groups' comments were primarily
focused on section 10 (c) 's provisions applicable to: the public,
educational, and governmental access channels. Cable operators,
in turn, maintain that section 10 is unconstitutional as to them.
For example, Cox Cable maintains that section 10(a) impermissibly
"deputizes" cable operators as censors. Operators also assert that
other provisions of th~ new. Cable Act and of the 1984 Cable Act
(upon which section 10's requirements rest) are constitutionally
infirm because, inter alia, they impermissibly restrict cable
operators' first amendment rights. 6

Discussion

5. The courts have express'ly recognized that aetiv1ties of
cable operators are affected with first amendment interests. See,
~, City of Los Angeles v. Preferred Communications. Inc., 476
U.S. 488, 494-495 (1986). Congress, aware of the authority on this
subject, has concluded that the provisions in section 10 governing
cable activities are legally permissible. We are obligated to
execute and enforce the provisions of section 10(b) of the Act as
enacted by Congress. 7

6. Moreover, we believe the constitutional challenges raised
by the commenters are without merit. In Sable, Communications v.
PCC, 492 U.S. 115, 126 (1989), the Supreme Court, in upholding a
ban on obscene telephonic communications but striking down a
eomplete prohibition on indecent telephonic communications,
expressly stated that" [t) he Government may [) regulate the content
of constitutionally protected [indecent) speech in order to promote
a compelling interest if it chooses the least restrictive means to
further the articulated interest." As discussed below, we believe
these principles are fully applicable to indecent programming on

date.

6 This view is advanced by many cable operators, e.g., TCl
and Time Warner, and by both cable trade associations, NCTA and
CATA. We do not address the constitutionality of other parts of
the new cable Act as they are not directly at issue here and are
not properly within the scope of the Notice.

It is a well-rooted principle of law that "regulatory
agencies are not free to declare an act of Congress
unconstitutional." See Meredith Corp. v. PCC, 258 U.S.App.D.C.
22, 31 (D.C. Cir. 1987); also Johnson v. Robinson, 415 U.S. 361,
368 (1974) ("Adjudication of the constitutionality of congressional
enactments has generally been thought beyond the jurisdiction of
administrative agencies").
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cable television and that the regulations we adopt to implement
section 10 satisfy these r.equirem.ents.

7. At the outset, it is evident that a compelling state
interest underlies section 10 and the implementing regulations.
The compelling interest under section 10 is to reduce children's
exposure to indecent materials. 8 The Supreme Court has
unequivocally stated that the government's II interest in
'safeguarding the physical and psychological well-being of a minor'
is 'compelling, '" New York v. Ferber, 458 U.S. 747, 756-57 (1982)
(guoting Globe Newspaper Co. v.· Superior Court, 457 U.S. 596, 607
(1982), and that II [tlhis interest extends to shielding minors from
the influence of [material] that is not obscene by adult
standards, II Sable Communications v. FCC, 492 U.S. 115,126 (1989);
see also FCC v. Pacifica FOundation, 438 U.S. 726, 749-50 (1978).
In addition, as discussed below, Section 10(b) and our regulations
implementing the blocking approach prescribed by Congress therein
are the least restrictive means necessary to limit children's
access to such programming.

Permissibility of Regulating Indecent Cable Programming

8. A principal attack raised by commenters as to why the
blocking approach in section 10 (b) is impermissible is that the
characteristics of cable distinguish it from certain other media
in which regulation of indecent material has been upheld.
According to the commenters, the courts have concluded that cable's
differing characteristics preclude all government regulation of
indecent programming on the cable medium. More particularly, they
point out that regulation of indecent programming has been
justified in the broadcast context primarily on grounds that
broadcasting is a "uniquely pervasive" medium in society and
"uniquely accessible to children, ,,9 whereas some federal courts
have found that these characteristics do not apply to cable
television. 1o

9. We note that each of the federal court cases. cited by the
parties invalidated state or local laws or ordinances that

Section 10Cb} expressly commands the Commission to
promulgate blocking regulations that are "designed to limit the
access of children to indecent programming. II

9

(1978) .
See FCC v.Pacifica Foundation, 438 U.S. 726, 748-749

10 See Cruz v. Ferre, 755 F.2d 1415 (11th Cir. 1985);
Community Television of Utah, Inc. v. Wilkinson, 611 F.Supp. 1099
(D. Utah 1985), aff'd per curiam 800 F.2d 989 (lOth Cir. 1986);
Community Television of Utah, Inc. v. Roy City, 555 F.Supp. 1164
(D. Utah 1982).
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attempted to impose complete bans on indecent programming on cable
systems • Section 10 (b), in contrast, does not ban such programming
but merely requires that indecent programming on leased access be
placed on a single channel so that unrestricted access by children
Oan be prevented.' It does not in any way unduly prevent adults
from viewing indecent cable progr~ing. In addition, in each of
the cited cases,' the state or local prohibitions were found to be
overly broad in terms of the content sought to be restricted and
thus stand in stark contrast to the narrow definition of indecency
we have proposed and shall adopt today. 11

10. These ci ted cases were also decided prior to Supreme
Court's decision in Sable Communications v. PCC, 492 U.S. 115
(1989) ,Which clearly indicates that regulation of indecent speech
is permissible even though the medium is not broadcasting and,
therefore, does not necessarily fit the exact blueprint the Supreme
Court applied i.n Pacifica to broadcasting. Thus, the Court has not
concluded - - or even suggested - - that indecency regulations,
similar to those applied to the telephone medium, cannot be
constitutionally applied to cable television. As Sable and its
progeny indicate,12 regulation of indecent matter on other forms of
expression is constitutionally permissible provided that it meets
the ncompelling government interest· test and is ncarefully
tailored. n

11. Purther, those federal decisions that have invalidated
indecency prohibitions on cable have rested in part on the premise
that ·cable is not an intruder- into the home, but rather nan
invitee whose invitation can be carefully circumscribed,· e.g., by
lockboxes. ~ Community Television of Utah, Inc., 611 P.Supp.
at 1113. These decisions thus do not suggest that the government
is precluded from imposing regulations that are intended merely to
enable customers to ·tailor the invitation- even more carefully 
- such as by blocking mechanisms designed to protect children in
the home. Pinally, even though cable is not now the universal
service the telephone medium is, nor, as yet, as pervasive as
broadcasting in our society, we note that over 60 percent of
television households in this country now subscribe to cable. 13 As

11 See also Home Box Office, Inc. v. Wilkinson, 531 P.Supp.
987 (D. Utah 1982) (statute prohibiting distribution by wire or
cable any pornographic or indecent material to subscribers held
unconstitutionally overbroad).

12 See Dial Information Services v. Thornburg, 938 P.2d 1535
(2d Cir. 1991), cert. denied, 112 S.Ct. 966 (1992) and Information
Providers' Coalition v. FCC, 928 P.2d 866 (9th Cir. 1991).

13
homes.
United

Cable television is available nationwide to 89.4 million
Out of a total of 92.1 million television households in the
States, there are approximately 55.7 million cable
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pointed out by Alliance, approximately 30 million of these homes
are provided with an access channel. These figures will
undoubtedly increase in the years to come. It would thus seem that
blocking isa reasonable, appropriate means to protect the well
being of children in the substantial number of households that now
subscribe to cable services. In our view, therefore, the decisions
cited by the commenters do not render section 10(b) blocking per
§§ unconstitutional.

Least Restrictive MeanS

12. The other principal attack raised by the parties is that
even if government regulation of indecent programming on cable
television is permissible, "blocking" as required under the statute
is not the l.east restrictive means to achieve the government's
compelling interest. Instead, in these commenters' view, the least
restrictive and more effective means would be the existing lockbox
approach authGrized by Congress in section 624 of the
Communications Act, which does not require that programming be
identified by a program provider as indecent and placed on'a single
blocked channel. They believe that without record evidence that
lockboxes are ineffective, other blocking mechanisms, alleged as
more restrictive, cannot be adopted.

13. At the outset, we note that in Dial InfOrmation Services
v. TAornburg,938 P.2d 1535 (2nd Cir. 1991), cert. denied 112 S.
Ct. 966 (1992), the court expressly held that "blocking" mechanisms
authorized by sec~ion 223 and implemented by the Commission were
the least restrictive means to achieve the government's compelling
interest to reduce children's access to indecent communications on
the telephone medium. In that case, the court reversed the
district court because it had erred "in focusing on means, when the
focus should be on goals as well as means" in its finding that
"voluntary blocking of indecent telephonic communications was the
least economically restrictive and therefore the most desirable
means of regulation." Ish at 1542. The court emphasized that lithe
means must be effective in achieving the goal" and concluded that
iI [v] oluntary blocking simply does not do the job of shielding
minors from dial-a-porn." Id. 14 A similar decision was reached by

subscribers. Broadcasting at 79 (Jan. 11, 1993).

The court was explicit in its rejection of the lower
court's finding:

"Bven if voluntary blocking is assumed to be
the least restrictive means of accomplishing
the congressional purpose, it clearly is not an
effective means.

938 P.2d at 1542.
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the federal appellate court in Info~tion Providers' Coalition v.
FCC, 928 F,2d 866 (9th Cir.1991). Moreover, the courts in these
and earlier cases were fully aware that voluntary approaches,
similar in principle to the lockbox approach, were available to
telephone subscribers who wished to preclude the use of their
phones for outgoing calls to specific numbers. The blocking
approaches adopted by the Commission were nevertheless specifically
sanctioned as the least restrictive effective means to achieve the
government's interest. 15 The blocking scheme upheld in these cases
is, in all relevant respects, identical to that required by section
10 (b) .16 Thus, we have no' reason to question the constitutional
permissibility of requiring blocking as a means to prevent
children's access to indecent materials.

14. We further note that Congress itself has not suggested
that a voluntary lockboxapproach is the most effective means to
prevent children's access to indecent programming. Even though
under the 1984 Cable Act, Congress explicitly authorized a lockbox
approach to enable subscribers to control access by others within
their household to programs appearing on certain cable channels,
it did not rule out the possible use of other methods. It merely

~ Dial InfOrmation Servic,s v. Thornburg, at 1542
("voluntary blocking would not even come close to eliminating as

much of the access of children to dial-a-porn billed by the
telephone company"); InfOrmation Providers' Coalition v. FCC, at
873 ("The Commission concluded that voluntary blocking would not
be an effective means of limiting minors' access to dial-a-porn
services. We are satisfied that substantial evidence supports this
finding and will not disturb it on review."). See also Carlin
Crnpmunications v. FCC, 837 F.2d 546, 546 (2d Cir. 1988) (liThe
Commission bore its burden of showing that the compelling
government interest in proteoting minors. from obscene telephone
messages could not be served by less restrictive means. It
adequately considered the feasibility and costs of customer
premises blocking equipment").

16 Onder section 10 (b), the cable operator, not the cable
subscriber, is required to "block" access to the leased access
channel carrying indecent programming just as, under section 223,
it is the telephone cammon c~rrier, not the telephone customer,
that is required to "block" access to telephone lines carrying
indecent dial-a-porn messages. Moreover, just as under section
223, a telephone common carrier must in essence segregate telephone
lines carrying indecent telephonic messages from others, under
section 10(b), cable operators are required to segregate through
use of a separate channel indecent leased access programming from
the non-indecent programming.
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stated, at the ttme, that section 624 provides "one method for
dealing with obscene or indecent programming," B.R. Rep No. 934,
98th Cong., 2d Sess. at 70 (1984) (emphasis added), and said that
this requirement "provides ope mean. to effectively restrict"
access to minors and others, ~ (emphasis added). In section
10{b) -- just as it did in section 223 relating to "dial-a-porn"
telephone services -- Congress has now determined that mandatory,
not voluntary, blocking is essential in effectively protecting
children from indecent programming on leased access channels.

15. We agree with Congress' conclusion that the voluntary
lockbox approach is not likely to be as effective as cable
operator-blocked channels. Moreover, we believe it may have other
drawbacks. On leased access channels, for example, programs may
come from a wide variety of independent sources, with no single
editor controlling their selection and presentation. As a
consequence, on these channels, indecent programming may be
especially likely to be shown randomly or intermittently between
non-indecent programs. Subscribers would thus be required to
manually install, activate, and deactivate these devices in an
attempt to avoid exposure of their children to such programming,
and, even if children were caref~lly supervised, such attempts
woUld not always be successful. 7 The al ternative for such
subscribers would be to attach the lockboxes on a permanent basis
and to forbear receiving leased access programming entirely.

16. On the other hand, by separating indecent from non
indecent programming and the use of blocking mechanisms, the
invitation of cable "as an invitee" can be more "carefully
tailored. " Subscribers can better protect their children and will
not be required to forego entirely (for themselves and their
children) receipt of all leased access programming simply in order
to avoid possible exposure of children to indecent programming on
these channels. The blocking approach thus enhances the rights of
viewers to have access to leased access programming and the rights
of programmers to reach their intended audiences.

17. In summary, we do not believe the blocking mechanism
required by section 10{b) and incorporated in our rules, suffers
from constitutional defects. Cable television, like the telephone
and other services, may well be viewed as an invitee into an
individual's home. Existing law, however, would not appear to
preclude that invitee'S invitation from being carefully tailored
to ensure that the invitee does not overstep the bounds of its

17 As the Supreme Court stated in Ginsberg v. New York, 390
u.S. 629, 639 (1962), parents and others "who have the primary
responsibility for children's well-being are entitled to the
support of laws designed to aid the discharge of that
responsibility."
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invitation in a harmful fashion.

Alleged "Underinclusiveness"

18. Alliance also contends that section 10 (b) and the
proposed implementing rule are unconstitutional because they affect
only access channels and do not address the "entirety" of the
problem of indecent programming in the cable medium. Thus, they
contend, the claim that the blocking requirement is justified by
a compelling interest is undermined, and, hence, the statute and
rule are unconstitutional.

19. We disagree. As the Supreme Court recently has' made
clear, the first amendment imposes no "underinclusiveness"
limitation but a "content discrimination" limitation upon the
government's prohibition of proscribable speech. The purpose of
the prohibition against content discrimination is to ensure that
the government may not effectively drive certain ideas or
viewpoints from the marketplace. 18 The section 10 (b) blocking
requirement, of course, does not proscribe speech at all, but
merely requires tha t indecent programming be placed on channels
that subscribers must request in order to obtain access. Thus,
there is no danger that section 10 (b) and our rule will drive ideas
or viewpoints from the market.

20. Further, there is no basis for a conclusion that the
statute is intended to protect only certain ideas or viewpoints or
that official suppression of ideas is afoot. 19 Rather, Congress
has determined that some restrictions on the subclass affected by
the statute are justified because of the risk of harm to children
from indecent programming. Congress thus has merely directed its
attention to the specific area where a problem has been
identified. 20 It was not required to legislate in other areas where

18 See R.A.V. v. City of St. Paul. Kinnesota, 112 S. Ct. 2538,
2545 (1992).

19 Id. at 2547.

20 Senator Belms stated that the purpose of these provisions
is lito forbid cable companies from inflicting their unsuspecting
subscribers with sexually explicit programs on leased access
channels," noting that "leased access channels are not pay
channels, they are often in the basic cable package." 138 CONGo
REC. S646 (daily ed. Jan. 30 1992). Alluding to a specific example
of leased access in Puerto Rico, he pointed out that "[tl he
situation is likewise out of hand in New York and other States, II

and read from one subscriber's letter in which she described how
she and her daughter were subjected to "verbal and visual violation
just by accidentally pushing the wrong button" and seeing "a couple
engaged in oral sex." Id. We also note that, to the extent cable
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no problem of similar degree or magnitude had been found. Given
the evidence before Congress concerning the egregious nature of the
problems associated wi th some leased access programming,
legislative action was deemed appropriate. 21

Constitutionality of Section 10(80)

21. In addition to challenging the constitutionality of the
section 10 (b) blocking approach, Alliance also asserts that section
10 (a) is unconsti.tutiona1 because it permits cable operators to ban
completely indecent programming on leased access channels.
Although Alliance recognizes that such complete bans are
permissible by private parties, Alliance contends that access
channels in fact are "public forums" and thus that government
action has been taken that implicates the first amendment.

22. We are not aware of any federal decision, .inc1uding those
cited by Alliance, that have directly addressed the question or
held that cable access channels are public forums as that term has
been defined for the purpose of first amendment analysis.
Moreover, the communications facilities and services used by cable
operators to provide commercial leased access are analogous in
fUDction and purpose 'to those provided by communications common
carriers. Similarly, we are not aware of any federal court
decision that has held, upon constitutional grounds, that
communications common carriers operate as public forums. To the
contrary, existing case law has explicitly held that the activities
of Public utilities, such as telephone common carriers, do not
constitute state action that would, for first amendment purposes,
prohibit such carriers from engaging in content-based
discrim!nation. 22 Por similar reasons, we do not believe that the

operators themselves may provide indecent or "adult" programming,
such programming is more likely than not to be provided on per
program or per channel services that subscribers must specifically
request in advance, in the same manner as under the blocking
approach mandated by section 10(b).

Congress, we note, is not prohibited from legislating
restrictions directed to the most patently offensive programming,
if it concludes that the risk of children's exposure to such
materials is significantly greater on leased access channels than
elsewhere. Cf. R.A.V.v. City of St. Paul. Minnesota 112 S.Ct. at
2546 (A state might choose to prohibit only that obscenity which
involves the most lascivious displays of sexual activity).

22 See,~, Sable Communications v. PCC, 492 U.S. at 131
(Scalia, J., concurring) ("[W]e do not hold that the Constitution
requires public utilities to carry [dia1-a-porn]"); Jackson v.
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activities of cable operators when they engage in the provision of
commercial leased access can be construed as constituting state
action.

23. Therefore, to the extent that Alliance and the other
parties' comments are directed at the constitutionality of the
statute and our implementation thereof, they are rejected. 23 As
noted above, in implementing these statutory provisions, we shall
to do so in a manner that best protects the constitutional
interests of all concerned.

xxx. Ca-pliaPce ~th Administrative Procedure Act (5 U.S.C.
• 553) Reggirements

24. Alliance maintains that the rights of the public have
been prejudiced because the Notice and/or proposed rule fails to:
articulate purposes that would be served by rule; present record
evidence of the existence of a problem; present its reasoning on
how the alleged problem would be remedied; include a complete
description of subjects and issues involved; set forth standards
describing the range of alternatives being considered with
reasonab.le specificity; set forth any certification requirement in
the proposed rule or a formulation of specific procedures to
resolve 'access disputes or the blocking mechanisms or procedures
that might be adopted. Alliance states that the Commission should
issue a 'second notice of proposed rule making and allow a second
roundofcpmment. Although not objecting to the adequacy of the
Notice, MPAA agrees that an additional round of comment is
necessary in light of the ftextraordinary constitutional delicacy
of the issues at hand. ft

Metropolitan Edison Co., 419 U.S. 345, 358-59 (1974) (carriers are
private companies, not state actors); Information Providers'
Coalition v. PCC, 928 P.2d at 877 (fta telephone carrier may [] ban
, adul t entertainment' from its networkft); and Carl in Communications
v. Mountain States Telephone and Telegraph, 827 P.2d 1291, 1297
(1987), cert. denied, 485 u.S. 1029 (carrier is under no
constitutional restraints in its policy of barring all ftadult ft
entertainment from its 976 network). Carlin also disposes of
Alliance'S alternative claims that a cable operator's decision to
ban indecent programming constitutes state action or an unlawful
prior restraint simply because the cable operator potentially could
face liability if it carries obscene programming. See id. at 1297
n.6 (the pressure of an obsceni ty law and resul ting self censorship
is not an unlawful prior restraint).

23 Alliance and others also challenge the constitutionality
of specific aspects of the statute or our implementation of them.
We shall address these arguments below in the context of the
specific provisions and requirements of the statute.
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25. We disagree. The Administrative Procedure Act requires
an agency to give advance warning of proposed informal rulemaking
by publishing a notice containing "either the terms of substance
of the proposed rule or a description of the subjects and issues

.involved. " 5 U.S.C. 1553 (b) (3) • The Act, however, "does not
require an agency to publish in advance every precise proposal
which it may ultimately adopt as a rule." California Citizens Band
Association v. United States, 375 P.2d 43, 48 (9th Cir. 1967);
Spartan Radiocastinq Co. v. PCC, 619 P.2d 314 (1980). Given the
statutory constraints involved, we believe the Notice amply
articulated the purposes intended to be served by the rule, §§§
paras. 5-9 (limiting children's access to indecent programming) and
provided the public an adequate description of the subjects and
issues involved (... paras. 1-2 relating to "no censorship" and
removal of cable operator immunity for obscene programming on
access channels and paras. 13 -14 relating to and ranging from
interpretation of statutory ter.ms to whether cable operator use of
certifications would be appropriate). We believe that the Notice
adequately set forth and elicited cOllllDent on the proposals
relating to certification, 24 resolution of access disputes, and
blocking mechanisms. Indeed, extensive comments on these and other
issues 'Were in fact submitted. Accordingly, we reject Alliance'S
arguments that the Notice did not comply with the APA.

IV. Section lQ(a) -- T.l__tatiOD by Cable Qperator of a
Wrltt8ll aDd Publish" Pollcy of Prohihiting :Indecent
Leased Ace... :PrMTJt-1 ng

26. Section 10 (a) amends section 612 (h) of the Communications
Act:, .47 U.S.C. 1532(h), governing commercial leased access, to
per.mit a cable operator to enforce a "written and published policy
of· prohibiting programming that the cable operator reasonably
believes describes or depicts sexual or excretory activities or
organs in a patently offensive manner as measured by contemporary
community standards."

27. Cable operators contend that they should have broad
discretion regarding the manner in which they implement section
10 (a) of the Act. Por example, Acton states that the operator
should have broad discretion (including, -for example, the right to
prescreen) in selecting and enforcing its implementing policy and
that a cable .operator' s decision should not be subject to challenge
as long as its decision is based on a "reasonable belief" in
accordance with the statutory language. NCTA submits that a cable
operator should be able to prohibit programming under the

24 The fact that certification is discussed in the Notice as
a possible option but is not reflected in the proposed rule
appended to the Notice does not, contrary to Alliance'S assertions,
render the rulemaking proceeding invalid.
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"reasonable belief" standard if the operator's belief is based on
its review of programming or the operator's receipt of
certification from a programmer that the program is not indecent.
CATA argues that, just as programmers are required under section
10 (b) of the statute to notify the cable operator of indecent
programming to be blocked, so too should they be required to notify
the cable operator as to whether the program is indecent under
section 10 (a) • TCI asserts that the absence of specificity in
section 10(a) would appear to signal Congress' intent to afford
cable operators' discretion to establish the for.m and manner of
publication of their policies.

28. Denver Access, on the other hand, is concerned that too
much leeway provided under section 10 (a) will cause cable operators
to curtail leased access programming because no standard of
reasonableness is required for removal or attachment of conditions
to leased access services. Indeed, Denver emphasizes that the
self-effectuating provisions of section 10 (aDd presumably, how
they are interpreted and/or enforced) are crucial to leased access
program providers and, therefore, the Commission's role in
overseeing this part of the statute is vital.

Discussion

29. We are convinced by the lal1guage of section 10 (a) ,
especially when read in conjunction with section 10 as a whole,
that Congress intended to provide cable operators wide discretion
to determine the manner in which they may enforce a policy of
prohibiting indecent leased access programming, without involvement
by this Commission. Section 10(a) expressly .tates that a cable
operator's determination to classify programming as indecent should
be based on the operator's "reasonable belief,- thereby according
the operator wide discretion. Furthermore, in conspicuous contrast
to both sections 10(b) and (c), section 10(a) does not require, or
grant specific authority to, the Commission to implement its
provisions.

30. Moreover, it is clear that Congress did not wish under
section 10 (a) to compel cable operator. to serve as government
surrogates and prohibit this type of programming on leased access
channels. This is evident from the legislative history of the
provision, which reveals Congress' explicit intention to ensure
that the imposition of any such prohibition by cable operators
would be voluntary, not mandatory, and its oOl1cern that cable
operators not be compelled to act as involuntary government
surrogates. 25 The legislative history thus makes clear that cable

25 Senator Helms, author of this amendment, emphasized that
cable operators' actions prohibiting indecent material on leased
access channels "is not governmental action" but rather "action

13



whether to prohibit indecent
the very same freedom they enjoy

channels not subject to access

free to decide
these channels
to the other

operators are
programming on
with respect
requirements.

31. Cable operators thus need not prohibit indecent
programming but are free to ban such programming on their leased
access channels as long as they have a written and published policy
and, in enforcing any such prohibition, exercise their reasonable
belief about which programming is or is not indecent. Section
10{a) would also appear to permit cable operators to adopt any
measures appropriate for implementation including, but not limited
to, the requirements we adopt under section 10{b), subject to the
caveat in section 612{c) (2) that prohibits them from exercising
editorial control over leased access programming in any other
respects. 26 Purther, some cable operators suggest that cable
operators have the discretion to prohibit some, but not necessarily
all, indecent programming under section 10{a) as long as they block
the rest under section 10{b). Given the wide discretion Congress
afforded cable operators under this section, we see no reason to
dispute. this interpretation. 27 Because Congress appears to have
delibera'tely omitted any role for the Commission in the
implementation of this particular provision of section 10 and
because programmers are otherwise allowed, under existing statutory
provisions, to enforce their rights to commercial leased access in
federal district courts,28 we conclude that the courts, rather than
this agency, are the appropriate forums for resolution of any
disputes concerning whether cable operators have properly denied

taken by a private party." 138 CONGo REC S646 (Remarks of Senator
Helms daily ed. Jan. 30, 1991). He further pointed out that the
"pending amendment merely gives cable operators the legal right to
make that decision" but "does not require cable operators to do
anything." Id. Even though the view of a sponsor of legislation
is by no means conclusive, the Supreme Court has indicated that it
is entitled to considerable weight, particularly in the absence of
a committee report. North Haven Board of Education v. Bell, 451
U.S. 512, 526-527 (1982).

26 Thus, a cable operator who makes its written policy
available to users on request, places it in its public file, and
furnishes it to the franchise authority would appear to satisfy the
requirement of having a "written and published policy," as Blade
Communications suggests. Similarly, this provision would not
appear to preclude cable operator reliance upon a user's
certification as the basis for its "reasonable belief," as NCTA
suggests. See discussion at para. 50 and note 42, infra.

27 See also para. 43, note 39, infra.

28 See also subsections 612{d) and (e) (1).
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access pursuant to section 10(a).

V. Section 10 Cbl - - Tsleaep.tation of IloaJdng :R.equireaent
Applicable to :Indecent Prngq.tng

32. Section 10(b) amends section 612 of the Communications
Act of 1934 (47 U.S.C. 1532) by adding new subsection (j) (1) which
requires the Commission to promulgate regulations designed to:

limit the access of children to indecent programming, as
defined by Commission regulations, and which cable operators
have not voluntarily prohibited under subsection (h) by

(A) requiring cable operators to place on a single
channel all indecent programs, as identified by
program providers, intended for carriage on channels
designated for commercial use under this section;

(B) requiring cable operators to block such single
channel unless the subscriber requests access to such
channel in writing; and

(C) requiring programmers to infor.m cable operators if
the program would be indecent as defined by Commission
regulations.

Subsection (j) (2) requires cable operators to ·comply with the
regulations promulgated pursuant to paragraph (1)."

Thus, this provision requires cable operators to place indecent
programming, as defined by the Commission, and as identified by
program providers, on a single channel and to block access to this
channel unless the subscriber affirmatively requests access to the
channel in writing. In the paragraphs below, we discuss
implementation of the various components of this provision. 29

A. Definition of -:Indecent Progr.-ing-

33. Congress set forth in section 10 (a) a definition of
indecency to be used by cable operators that voluntarily choose to
prohibit indecent programming on the leased access channels. The

29 Many of the parties submitted comments concerning which
persons or entities should be required to bear the costs and
expenses under the cable operator-imposed policy under section
10(a) as well as those costs and expenses arising from
implementation of blocking mechanisms under section 10 (b) • We
believe these issues are more appropriately addressed in the cable
rate regulation proceeding in Notice of Proposed Rulemsking in MH
Docket No. 92-266, FCC 92-544 (adopted December 10, 1992; released
December 24, 1992), and thus will be taken up therein.
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statutory definitio~ is virtually identical to the Commission's
generic definition of indecency and differs only insofar aro we have
tailored the definition to the particular medium involved. In the
Notice, we pointed out that, unlike in section 10(a), Congress in
section 10(b) delegated to the Commission the task of defining an
indecency standard for programming that programmers must identify
and cable operators must block.

34. We proposed, for the purpose of implementing section
10(b), to use the definitional language of section 10(a) -- i.e.,
indecent programming would be defined as programming "that
describes or depicts sexual or excretory activities or organs in
a patently offensive manner as measured by contemporary community
standards." We noted that this language is patterned after the
generic definition of indecency found in the standards we have
applied to broadcasting and the telephone medium. 31 Just as we
have previously tailored our indecency standard to the specific
medium involved, we asked whether we should make the definition
specifically applicable to the "cable medium."

35. Many of the commenters state that, if the Commission
decides that an indecency standard is applicable to cable, the
Commission's proposed definition would be appropriate since it
would comport with the indecency definition in section 10(a) and
parallels the Commission's other indecency definitions. This is
particularly important, according to NCTA, because, if the
Commiss.ion's definition under section 10 (b) were broader than that
under section 10 (a), then the cabl'e operator would be in the
"unte~able" position of being forced to block programming which it
is not able to prohibit under section 10(a).

36. In addition, NCTA and others believe that the Commission
should tailor its standard to the "cable medium" because such a
step would minimize difficulties by giving the term a narrow

30 Senator Helms, author of section 10 (a), pointed out that
"[t]his definition is exactly the same as the FCC definition." 138
CONGo REC. S646 (Remarks of Senator Helms daily ed. January 30,
1992) . He further added that the term indecent had recently
withstood constitutional challenge in the Dial Information Service
case because the court held that it was " sufficiently defined to
provi,de guidance to 'the person of ordinary intelligence in the
conduct of his affairs.'" Id. (citation omitted).

31 See Infinity Broadcasting Corp., 3 FCC Red 930, 936 n.6
(1987), remanded on other grounds sub nom. Action for Children'S
Television v. FCC, 852 F.2d 1332 (D.C. Cir. 1988) and Dial
InfOrmation Services v. Thornburg, 938 F.2d 1535, 1540-1541 (2d
Cir. 1991).
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definition. Rel~ting to this question, Blade Communications states
that the definition should be refined by stating that the relevant
communi ty for cable should be cable subscribers and, indeed,
further suggests that the definition should be further refined to
subscribers of a particular tier or channel. Time advocates
adoption of a community standard that is based on the "average
cable subscriber" on a nationwide basis, as the Commission has done
on the broadoast side. In addition, it states that material should
be judged within the context of the whole program and that merit
of the work sbould be considered. Intermedia states that if the
Commission' is to make the definition workable,' it must establish
a national standard that preempts state prosecution of programmers
and operators. Many of the reply commenters reiterate the
importance of adopting a nationwide standard based on the "average
cable subscriber."

Discussion

37. We shall adopt our proposed definition of indecent
programming. As we pointed out in the Notice, the Supreme Court
stated in PCC v. Pacifica FOundation, 438 U.S. 726, 748 (1978),
that "each medium of expression presents special First Amendment
problems." OUr definition thus shall be suitably tailored to
include reference to the cable medium, just as our generic
definition has been adjusted to other me4ia. In addition, we agree
with Time t~t the standard should be based on the "average cable
subscriber," 2 just as our indecency standard for broadcasting is
based on the "average broadcast viewer or listener .•33 In addition,
for purposes of our definition, "average cable subscriber" shall
mean the "average subscriber to cable television," rather than the
average subscriber to a particular cable system or average
subscriber in a particular locality.~ . Xeeping in mind that the
purpose of "indecency" regulation is to protect children from
exposure to such materials, we believe that this interpretation,
not confined to a specific geographical area or specific cable

32 We deCline to adopt Blade Cammunications I proposal that
application of the indecency standard should also take into account
particular tiers of service on the cable system. We agree with
Alliance'scontention in its reply comments that such an approach
would be "unworkable" and that access channels may be available on
different tiers.

33 See Infinity Broadcasting Corp., 3 FCC Red 930, 933 (1987),
remanded on other grounds sub nom. Action for Children I s Television
v. FCC, 852 F.2d 1332 (D.C. Cir. 1988).

34 This approach was strongly supported by the commenters.
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system, is reasonable and appropriate. 35

38. We do not agree that any determination of indeoenoy made
under the standard is required take into aooount the work as a
whole. As the oourt in Aotion for Children's Television v. PCC,
852 P.2d 1332, 1340 (D.C. Cir. 1988) stated, "some material that
has signifioant sooial value may oontain language and desoriptions
as offensive ••• as material lacking suoh value." Thus, while
"merit is a relevant factor in determining whether material is
patently offensive," it "does not render suoh material ~ .. not
indeoent, H sinoe the objeot sought is to reduoe the risk of
ohildren's exposure to suoh materials. ~ Of oourse, as we have
reiterated on many occasions, "oontext" is an important faotor of
the indeoenoy equation and, to the extent that the overall work as
a whole is relevant to the question of "oontext," it will be
oonsidered. 36 .

B. Identification by Progr.. Providers of Indecent
Progr.-tng

39. Seotion 10 (b) direots the Commission to adopt regulations
that require oable operators to blook aooess to indeoent programs
lias identified by program providers." In the Notioe, we noted that
it is the program provider, not the oable operator, who must
determine if a program is indeoent and, therefore, must be plaoed
on a blooked channel. We pointed out that the cable operator is
prohibited under section 612(0) (2) of the Communications Aot from
exeroising editorial oontrol over the leased aooess ohannels
Cunless under seotion 10(a) of the new Aot it enforoes a written
and published policy that prohibits indeoent programming). We
expressed the view that, under these provisions, (and in the
absenoe of a polioy authorized by seotion 10 (al) , the oable
operator might not have the power to require plaoement of indeoent
programming on the blooked ohannel if the program provider fails
to identify the program as indecent or fails to notify the oable
operator to that effeot.

40. Most oommenters, primarily oable operators, ~gree that

35
On the broadoast side, we have noted that the Supreme Court

does not require, as a oonstitutional matter, the use of any
preoise geographio area in evaluating obsoene or indeoent material,
Hamling v. United States, 418 u.S. 87, 104-05 (1974), and we have
stated that "the determination reaohed is not one based on a looal
standard, but one based on a broader standard for broadcasting
generally." Infinity Broadoasting Comoration of Pennsylvania, 3
PCC Rod 930, 933 (1987), remInded on other grounds Action for
Children's Television v. PCC, 852 P.2d 1332 (1988). We believe
that similar oonsiderationsare applicable here.

36
~, ~, Infinity BroadcastiRS Co~., supra.
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producers or programmers should have primary, if not the sole,
responsibility to identi~y programming since they have the best
knowledge of the programming. HeTA and several cable operators
state that cable operators should not be responsible for the
underlying content of such programs but only for failure to block
if proper notification is given, unless the operator has actual
knowledge that the program is indecent. Others, such as
Intermedia, state that because cable operators are also liable for
obscene programming, they should be permitted to review or
prescreen i·f they so choose. MPAA, in reply comments, states that
lessees should be permitted, but not required, to provide written
notice of any programming they believe may be found to be
"indecent" by simply requesting carriage on a "blocked" channel.

Discussion

41. The legislative history to section 10 indicates clearly
that Congress deliberately chose to pattern this section on the
statutory scheme applicable to information providers of indecent
materials over common carrier telephone facilities. Senator Helms,
the amendment's author, stated that "this [blocking scheme] is
precisely the same method that Congress used to block dial-a-porn
lines" and has been upheld against constitutional challenge. 3

42. Under the telephone blocking scheme upon which section
10(b) is based, it is the information provider, not the telephone
common carrier, that is required to identify whether the
information to be transmitted is indecent. ~ Report and Order
in the Matter of Regulations Concerning Indecent Communications by
Telephone Gen. Docket No. 90-64, 5 PCC Rcd 4926, 4931 (1990). In
adopting implementing regulations in the telephone context, we
expressly stated that such a requirement imposes merely a minimum
burden on the information provider and obviates the need for the
carrier to monitor the communication. 38

43.

37

Similarly, the statutory language of section 10 expressly

See 138 CONGo REC. at S646 (dailyed. January 30, 1992).

38 As noted above, the statutory scheme that governs
indecent telephone communications was upheld against constitutional
challenge in both Dial Information Servic§s and Information
Providers' Coalition. In the latter case, the court rejected a
claim that the indecency identification requirement is an
impermissible "prior restraint," stating that "labelling matter as
indecent under the statute or regulation does not inhibit its
dissemination one iota." 928 ".2d at 878. The court further
stated that if regulation of indecent matter is constitutionally
permissible, "it inexorably follows that for some regulation of
indecent speech to occur, the speech must be identified as
indecent." Id.
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requires the program provider, not the cable operator, to identify
whether a program is indecent and therefore is subject to the
blocking requirement. Given this statutory directive, we do not
believe section 10 (b) requires cable operators to prescreen or
review programs on the leased access channels for this purpose. 39

Cable operators thus will not be held liable under section 10 or
our rules for their failure to block programming where program
providers have failed to provide the required identification of
programming that is indecent. Moreover, given the explicit
statutory language requiring programmer identification as a
prerequisite to the cable operator's blocking obligation (which
signifies Congress' clear intention to limit the responsibility of
cable operators), a cable operator will not be subject to liability
under section 10 (b) even if it has a contrary belief that a program
not identified by a program provider is indecent. As discussed in
para. 75, infra, programmers who violate our rules by failing to
identify indecent. programming will, of course, be subject to
appropriate sanctions.

C. Certification

44. In the Notice, we asked, in conjunction with the
identification requirement, whether a cable operator can require
program providers to certify that their programming is not indecent
or qbscene. We assumed that all cable operators could require
prog~am providers to certify that their programs do not contain
obsc~ne materials. 40

Similarly, we do not believe that section 10 (b) itself
authorizes cable operators to prescreen. Cable operators may, if
they choose, prescreen programming as a means to enforce any cable
operator policies adopted under authority of section 10(a).
Further, we believe that cable operators with policies prohibiting
indecent programming have, un4er section 10(a), the discretion to
block any such programming, rather than banning it completely, and,
moreover, they may provide such programming on blocked channels
during time periods of their own choosing. In addition, wholly
apart fram the provisions of sections 10(a) and 10(b), we think
that prescreening by cable operators cannot be prohibited in light
of the amendment to section 638 that removes a cable operator's
statutory immunity for obscene programs on cable access channels.
As noted infra, however, we believe that cable operators that do
not prescreen, and thus do not have actual knowledge of any obscene
programming on leased access channels, are otherwise immune from
prosecution for violations of obscenity laws.

40 As we pointed out in the Notice, section 10(d) of the new
Cable Act removed cable operators' statutory immunity under
federal, state, and local laws for ·programming involving obscene
~terials· on access channels. We agree with Alliance to the
extent that it suggests that the language in section 10(d), if read
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45. The majority of cam-enters supported use of a
certification procedure, although same differed as to details that
should apply to this process. Other commenters were concerned that
requiring certifications could discourage or ourtail presentation
of live programming on aooess channelB. To alleviate such
concerns, NATOA urged the commis.ion to allow programmers of live
formats to certify that they have exercised -reasonable efforts
to ensure that their programs will not contain obscene or otherwise
proscribed material. Acton, Tel and Time believe that HA'1'OA' B
suggestion is reasonable. SOIIDe cable operators favor a
certification process because it is the least intrusive means of
implementing section 10Cb). Por example, Continental Cablevision
argues that, without certification, operators will be forced to
adopt a written and published policy and, if so, this could lead
to a ~ facto ban on indecent programming. Other cable operators
who favor certifications argue that their use should not preclude
operators framprescreening or otherwise monitoring programming on
the leased access channels.

46. Denver Access, one of the few to express. reservations
about a certification process for leased access use, argues that
certifications can be used in a highly and unnecessarily repressive
manner and, therefore, the PCC should per.mit certifications only
under conditions it prescribes and monitors. NATOA states its
support for a certification system because it believes that cable
operators should not be per.mitted, much less required, to censor
programming. KPAA., in its reply co_ents, states that lessees
should not be required to -certify- that programming is -indecent
but, as noted previously, merely request carriage on the blocked
channa.l •

. 47. Cable operators state that they should be released from
liabi1.ity for carriage of leased access indecent or obscene
prograbuning where a programmer has certified that the programming
is not obscene or indecent. Bowever, they differ as to the precise
form of nonculpability that should attach. Por example, some
suggest no liability at all in such cases and, therefore, no
prosecution at the federal, state, or local level. Others suggest
that an affirmative defense should be available or that cOJlllllon law
defenses should be available to operators. For example, TCl
asserts that there should be an irrebuttable presumption of no
knowledge by an operator if a prograJmller certifies that programming
is not indecent or obscene because Congress clearly removed from
cable operators an obligation to make independent judgments about

literally, may be too broad to satisfy constitutional standards.
The language in 638 should thus be construed to remove immunity
only for provision of programming that is unprotected by the first
amendment .
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programming.

4~~ Ca1;>leoperatoXostJ:Lus:s-uggest tbat they should not be held
liablef,or, the underlying'"conterit of, the programs but only for
their (ai~ur4! to p.lace programming 011 b.locked channels upon receipt
of proper notif~cation.Theyare almostun.nimous in their views
that unles8,th&)" are pro~ected byacertification process, they
will>be~orce<1topre.cr_en and cen.SQ;oprogramming on the leased
acces8c~els. B~ also sugsest that they should have the right
to pr~screen.evenif a ce;otificatio:r1 process is adopted, since they
are I1Qw:~iable for carriage of. obscene materials. Others suggest
that they should be permitted to impose reasonable conditions on
Qarri.ge of 'programming on leased access channels, including
indemnification provisions'. Some assert that they should be
perm.itt~d to deny carriage. to. ,a program provider whose
cer,tificationwas false and, some maintain they should be permitted
to, asses,s monetary pen.al ties'. In the,ir view, those who refuse to
certify should be denied access~

.49. ()n t~e other hapd, Alliance maintains in reply comments
t~t c:ertification is, not necessary to insulate operators from
liability, even to;r obsceneprogramming~ . Rather, the Commission
s~o~ld state ',in ,its final :rule that no liability will attach to an
operator if a programmer v~olates both the Commission'S rule (by
fai,ling to identify, indecent programmintJ) and an operator t s policy
agai,ns t indecentprog;-amming.Acco~ding to All iance, there is
"siaply no ne,edfor the Commission to require .that programmers
certify the content of their programs. II' As, to obscene programming,
Alliance points' out that, in accordance with CODl1Ilission precedent
governing MOB common carriers, no liability should attach for that
programming either, unless a cable operator had actual knowledge
that the programming has been adjudic.ted obscene. In addition,
it maintains that a certification ,requirement might very well be
considered vague and, therefore, incapable of withstanding first
amendment scrutiny, to the extent that it can be likened to an oath
and has the effect of chilling speech by forcing self-censorship.
Along this line, MPAA, in reply comments, states that requiring
program pr~viders to "certify" in writing would violate the
Constitution's fifth amendment.

Discussion

so. As indicated above, we think that cable operators can
use certification procedures as a means to enforce any policies
prohibiting indecent programming that may be established under
section lOCal. We further believe that requiring certification is
permissible under section lOeb). We will, therefore, permit cable
operatC?rs to require certification of program providers relating
to both indecent and obscene programming on the leased access
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43

channels. 41 Although some commenters state that certification would
be burdensome and would serve as a further deterrent to those
seeking to use these access channels, we believe that a relatively
simple, straightforward certification requirement need not have
either of these deleterious effects. Further, certification serves
as a reasonable means to avoid any questions that might otherwise
arise concerning a cable operator's potential liability under our
rules and section lOeb) for failure to block indecent programming
identified by program providers. In addition, such a requirement
is reasonable since cable operators are no longer statutorily
immune from liability for obscene materials carried on leased
access channels. 42 We thus believe this approach strikes an
appropriate balance between the cable operator's rights and
obligations under section lOeb) and (d) and the access .provisions
of section 612(c) (2).

51. Accordingly, we will allow cable operators to require
program providers to certify that their programming is not obscene
or indecent or, alternatively, to identify the programming that is
indecent and requireci to be blocked. 43 Further, a program provider

Certification does not remove a cable operator's
independent right to prescreen, as addressed in note 39, supra.

42 We agree with Alliance, that under prevailing law, cable
operators should be held immune from liability where they do not
have actual knOWledge of leased access use for carriage of obscene
programming. Peromitting a certification requirement would further
assist a cable operator in defending against any potential
prosecution. We also believe that Congress, through enactment of
section 10, clearly intended that its legislative scheme would
prevail over any state or local laws that attempted to prohibit or
otherwise regulate indecent programming on leased access channels.
Even prior to enactment of section 10, section 612 of the
Communications Act was expressly held to preempt state law that
prohibited indecent programming on these channels. See Community
Television of Utah v. Wilkinson, 611 P.Supp. 1099, 1103 (D. Utah
1985), aff'd Jones v. Wilkinson, 800 P.2d 989 (10th Cir. 1986).
With section 10's enactment, it is even more clear that Congress
intended that the clearly defined scheme in section 10(b) should
prevail and thus preempt any state laws that otherwise might govern
indecent programming on access channels. We therefore interpret
section 10(b) of the Act as immunizing cable operators and
programmers from liability for indecent programming where they have
complied with the section lOeb) requirements.

We do not believe that any certification requirements
imposed by cable operators imperomissibly violate program providers'
rights under the first amendment, as Alliance maintains, or the
fifth amendment's "self-incrimination- clause if required in
writing, as MPAA contends. Moreover, even assuming some state
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that does not provide a requested certification for its programming
will not be entitled to leased acce.s. As suggested by NATOA and
endorsed by others, program providers of live programming will be
per.mitted to certify that they have exercised reasonable efforts
to ensure that their programs are not obscene (or indecent if
provided on a non-blocked channel). As stated above, where a
program provider's certification that its program is not indecent
is erroneous and the program is not blocked out by the cable
operator, the cable operator will not be in violation of our rules
and the statute. 44

D. Basic ~ir8DBDts

1. Contents of Certification

52. Commenters suggested different approaches regarding
implementation of a certification process. Some argue that the PCC
should specify the for.m or the content of the certification that
may be required of the programmer. New York State states the
Commission should require more than a conclusory statement by

action were involved, requiring a. certification would not
constitute a prior restraint on speech and thus would not implicate
any first amendment concerns. au Information Providers' Coalition
v. peC, 928 P.2d at 878. At the outset, we note that our rules
will not require cable operators to use a certification procedure,
but simply will per.mit them to do so. Purther, program providers
do not incriminate themselves by certifying that their programming
is not obscene or indeeent. Nor do they do so by identifying
programming that is indecent for purposes of its provision on
blocked channels, as they face no potential liability under state
or federal law for the provision of indecent programming on blocked
channels. h§ note 42, su,pra, concerning preemption of state laws
governing indecent programming on blocked channels.

Further, as indicated in note 42, su,pra, such cable
operators (or programmers) in compliance with section lOeb) are not
subject to state laws regarding indecency, which are preempted by
the Cable Act's explicit provisions governing indecent programming.
Purther, where a certification is erroneous, we believe cable
operators would also be immune from potential liability under
obscenity laws. See notes 39 and 42, supra.

We will not deny cable operators the right to request
indemnification from leased access users for the cost and expenses
attributable to defending a prosecution for carriage of an alleged
obscene program, certified otherwise by a leased access provider.
Notwithstanding some commenters' contentions, this is a reasonable
ter.m and condition relating to use of leased access channel
capacity in light of the removal by Congress in amended section 638
of cable operator immunity for carriage of obscene programming.
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program providers. TCI suggests that the C~ission should allow
certification procedures to be handled contractually by the
parties. Commenters generally said that certification should be
in writing.

Discussion

53. We decline to specify the precise wording that should be
contained in a requested certification. Rowever, for purposes of
qualifying as a certification UDder our rules, we shall require
that the certification be made in writing by the program provider.
Certification must be made by the person or entity assuming
responsibility for the program's content. Thus, certification by
anacce~s organization or entity responsible for management of the
commercial leased access channels is sufficient if that
organization or entity assumes responsibility for the content of
the programs intended for commercial leased access. Purther, the
certification should include the full name, address, and telephone
number of such person. We will not require a separate
certification for each program.

2. Advance Botice

54. In the Notice, we asked for comment "on what would be a
reasonable time frame for the required notification by a program
provider to the cable operator ••. " We proposed in.our rule a
seven day advance notioe requirement.

55. Commenters differ on what would be a reasonable period
for advance notification. Acton suggests a one week period. MPAA,
in reply comments, however, states that seven days notice should
be the "absolute maximum." Others suggest longer periods ranging
from 14 days to 60 days. Time, on the other han(i, believes
notification should be made at the time of contracting for access.
New York State argues, however, that a single, fixed notice period
for each program might constitute an unconstitutional burden on the
right of leased access programmers and, therefore, a more general,
flexible approach might be suitable.

Discussion

56. We believe that a maxiaum of thirty days advance notice
prior to the access userls requested time for leased access should
be adequate to enable cable operators to comply with the blocking
requirement. 45 In our view, a thirty day time period appropriately
balances the interests and needs of leased access users and cable
operators. We are aware of the desire of some cable operators to
have a longer time period in order to prepare cable viewer guides.

45 A cable operator will, of course, be free to adopt a
shorter advance notification time frame if it so chooses.

25


